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NEW JERSEY 
INFRASTRUCTURE BANK 

VIA E-mail 
July 28, 2022 
 
Hon. W. Reed Gusciora, Esq., Mayor, City of Trenton 
Hon. Kathy McBride, Council President, City of Trenton 
Hon. Joseph Harrison, Council Member, City of Trenton 
Hon. George Muschal, Council Member, City of Trenton 
Hon. Robin Vaughn, Council Member, City of Trenton 
Hon. Marge-Caldwell Wilson, Council Member, City of Trenton 
Hon. Sonya Wilkins, Council Member, City of Trenton 
 
Trenton City Hall 
319 East State Street 
Trenton, New Jersey  08608 
 
Re: New Jersey Water Bank Program 
 City of Trenton 
 
Dear Mayor Gusciora, Council President McBride, and City Council Members:   
 
As you know, the New Jersey Infrastructure Bank (“I-Bank”) and the Department of Environmental Protection 
(“NJDEP”) administer the Water Bank Program (“Water Bank” or “Program”), which has provided significant funding 
to the City of Trenton (the “City”) to finance necessary improvements to the Trenton Water Works (“TWW”) system.  
 
The purpose of this letter is to inform the Mayor and Council that the City is at risk of default on its existing Water 
Bank bonds and that the acts and omissions of the City Council may render the City ineligible to receive future Water 
Bank funding, which we understand is necessary for the City to finance critical water infrastructure projects essential 
for the City’s compliance with the Safe Drinking Water Act; specifically:  

(i) the City’s violation of N.J.S.A. 40A:4-10 by failing to timely submit a 2022 budget to the State within the 
statutorily required time frame, as extended by the Department of Community Affairs; and  

(ii) the City Council’s refusal to approve the payment in July of debt service on existing bond obligations of the 
City, which calls into question whether the City will make the required debt service payments due to the 
Water Bank on August 1, 2022. 

 
In summary, the City currently has eight outstanding long-term loans with the Program. These outstanding, long-term 
loans are evidenced and secured by bonds issued by the City to the I-Bank and the NJDEP. On August 1, 2022, principal 
and interest payments on these loans are due and payable to the I-Bank and the NJDEP in the amount of 
$5,613,823.80. Additionally, the Program recently made two short-term Construction Loans totaling $40M to support 
initial phases of the City’s necessary lead service line replacement program, the total cost of which is projected to 
reach $254 million. Significantly, the $40 million of short-term loans could receive significant principal forgiveness 
upon conversion to long-term financing, which is scheduled to occur within the next two years. Finally, the City has 
submitted two pending applications for projects totaling $141.5 million, including $107.5 million for the necessary and 
long-overdue reservoir replacement project, and $24 million for a meter replacement project. Each of these projects 
is at substantial risk of becoming ineligible for funding due to either the City Council’s failure to adopt a budget or the 
potential failure of the City to make the August 1, 2022 debt service payment on time and in full.  
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To avoid default and maintain its eligibility to participate in the Program and receive future funding and principal 
forgiveness, the City must take the following steps, which are explained in more detail below: 

 Provide written assurance by Friday, July 29, 2022, that the City will make the $5,613,823.80 debt service 
payment due and payable August 1, 2022; 

 Adopt a municipal budget in accordance with N.J.S.A. 40A:4-10 by or before Monday, August 27, 2022; and, 
 Submit its annual budget filing to the Director of Local Government Services immediately upon its passage 

in accordance with N.J.S.A. 40A:4-10. 
 
The City Shall Provide Written Assurances as to Payment of Debt Service by COB Friday 
 
Pursuant to Section 2.02(h) of the various Loan Agreements that the City has entered into in connection with its long-
term financings through the Program (the “Loan Agreements”), the Water Bank hereby invokes the covenant 
obligations of the City with respect to the provision of additional written information relating to its financial standing.  
 
Before 5:00 p.m. on Friday, July 29, 2022, the City must submit written confirmation to the I-Bank and the NJDEP that 
the City possesses all requisite legal authority to, and intends to, pay in full and on time all principal of and interest on 
its outstanding bonds issued to, respectively, the I-Bank and the NJDEP (that evidence and secure its Program loan 
repayment obligations) that is due and payable on August 1, 2022. 
 
Under Section 5.01(a) of the Loan Agreements, any failure by the City to satisfy in full and when due its loan 
repayments, which failure shall continue for a period of fifteen days, shall constitute an Event of Default. All rights and 
remedies available in the respective Loan Agreements are reserved if an Event of Default occurs, including the 
acceleration of all repayment obligations to be immediately due and payable. Note that the I-Bank has the right to 
secure repayments through State Aid, as provided in Section 2.02(a) of the Loan Agreements. 
 
This means that the bond trustees acting on behalf of the I-Bank and NJDEP, must receive the principal and interest 
payments in the amount of $5,613,823.80 absolutely no later than Monday, August 15, 2022. Otherwise, the City shall 
be in default. In the Program’s thirty-year history, no city has ever defaulted on such an obligation. Any payments 
received after the due date of August 1, will be assessed late fees in accordance with the Loan Agreements. 
 
The City Shall Adopt a Municipal Budget and Submit the Budget to the Director of DLGS within 30 days to cure the 
Covenant Default 
 
The failure of the City to enact its budget as required by N.J.S.A. 40A:4-10 is a covenant default under Section 2.02(b) 
of the Loan Agreements. This letter constitutes written notice of a covenant default and a request that the City cure 
the default pursuant to the terms and provisions of Section 5.01(b) of each Loan Agreement.  
 
This covenant default shall constitute an Event of Default if such failure by the City shall continue for a period of thirty 
(30) days following this written notice. This means that the City must enact a budget in accordance with N.J.S.A. 40A:4-
10 and submit its budget to the Director of DLGS by or before Monday, August 27, 2022. Should the City fail to enact 
and submit a budget by August 27, 2022, the I-Bank and the NJDEP reserve all rights and remedies available to each 
pursuant to the respective Loan Agreements (as set forth in Article V thereof). 
 
As noted above, there currently are two short-term Construction Loans by the I-Bank to the City that remain 
outstanding, and which are financing high-priority lead service line replacement projects. The Construction Loan Notes 
contain contractual covenant obligations and remedies that generally are comparable to those set forth in the long-
term Program Loan Agreements. Violations of covenants in the short-term Construction Loan notes, places the City at 
risk of being ineligible for further loan disbursements for construction costs through the requisition process, as well 
as the potential acceleration of the short-term Construction Loans. 
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These Actions Place the City’s Future Financing through the Program in Jeopardy 
 
Continuing compliance with the Program’s Credit Policy is a requirement of the Program. Under the Program’s current 
Credit Policy, a determination that one or more Material Events has occurred within the immediately preceding sixty 
(60) months results in a “Finding of Unacceptable Credit Risk.”  Material Events include the following: 

 failure of the Applicant to satisfactorily complete all filings with the Local Finance Board (the “LFB”) or any 
overseeing State agency; this includes the failure by the City to timely complete its annual budget filing; 

 a material change in financial position demonstrating a material adverse effect upon the Applicant’s 
financial position within the last two fiscal years; 

 an Event of Default under an existing short-term loan from the I-Bank, an I-Bank Loan Agreement and/or a 
Fund Loan Agreement to which the Applicant is a party;  

 any written documentation that is produced by the NJDEP or the I-Bank which identifies (1) material 
mismanagement by the Applicant of (a) any of its Environmental infrastructure facilities, or (b) the proposed 
Environmental Infrastructure Project to be financed through the I-Bank, in which the Applicant has been 
unable to cure such material mismanagement or (2) failure of such Applicant to properly satisfy its 
repayment obligations with respect to any outstanding Program, including, without limitation, late 
payments;  

 failure by the Applicant to submit timely responses to requests for information presented to the Applicant 
by the I-Bank and/or the NJDEP;   

 being placed under oversight by the LFB or any overseeing State agency. 
 
By the terms of the Credit Policy, a Finding of Unacceptable Credit Risk shall render the Applicant ineligible to receive 
a Program loan, including the ineligibility to receive Program loans for the purpose of converting the outstanding 
short-term Construction Loans to long-term loans. If such ineligibility exists during the year of maturity of an 
outstanding short-term Construction Loan, the City will have to repay in full the outstanding short-term Construction 
Loan from non-Program sources (presumably, market-rate notes issued by the City).  
 
The I-Bank reserves the right to declare a Material Event pursuant to the Credit Policy, upon which a Finding of 
Unacceptable Credit Risk shall occur, in the event that the City does not successfully complete the steps identified 
herein. 
 
CONCLUSION 
 
It is our objective that the City remain in good standing with the Water Bank by avoiding default on its existing 
obligations and maintaining its ability to realize the financial and infrastructure opportunities offered by the Program 
including, importantly, the availability of significant principal forgiveness funds that will benefit the City’s residents 
and ratepayers. Once again, to achieve these goals, the City must immediately take the above-described steps by the 
dates specified.  
 
Please do not hesitate to contact us as the City works to successfully resolve this important matter. 
 
Sincerely, 
 
 
David E. Zimmer     Patricia Gardner 
Executive Director     Assistant Commissioner, Water Resources Management 
New Jersey Infrastructure Bank   New Jersey Department of Environmental Protection 
 

cc: Shawn M. LaTourette, Commissioner, New Jersey Department of Environmental Protection 
Jacquelyn Suarez, Director, Division of Local Government Services, New Jersey Department 
   of Community Affairs 
Noreen Giblin, Deputy Chief Counsel, Director of Authorities Unit, Office of the Governor 
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Jeffry Nielsen, Associate Counsel, Authorities Unit, Office of the Governor 
Richard T. Nolan, Esq., McCarter & English, LLP, Bond Counsel, New Jersey Infrastructure 
   Bank 
Wes Bridges, Esq., Director, Law Department, City of Trenton 
Everett M. Johnson, Esq., Wilentz, Goldman & Spitzer, P.A., Bond Counsel, City of Trenton  



5 
 

EXHIBIT A 
 

Certain Relevant Provisions of the Loan Agreements 
(by and between the City and the I-Bank) 

 
Section 2.02(a):  Full Faith and Credit Pledge. The Borrower unconditionally and irrevocably pledges its full faith and credit 
and covenants to exercise its unlimited taxing powers for the punctual payment of the principal and redemption premium, 
if any, of the Borrower Bond, the  Interest on the Borrower Bond and all other amounts due under the Borrower Bond, 
which Borrower Bond shall secure the Loan Repayments and all other amounts due under this Loan Agreement according 
to its terms. 

Section 2.02(b):  Performance Under Loan Agreement; Rates. The Borrower covenants and agrees (i) to comply with all 
applicable state and federal laws, rules and regulations in the performance of this Loan Agreement; … and (iv) to establish, 
levy and collect rents, rates and other charges for the products and services provided by its Environmental Infrastructure 
System, which rents, rates and other charges, together with any other moneys available for the purpose, shall be at least 
sufficient (A) to meet the operation and maintenance expenses of its Environmental Infrastructure System, and (B) to 
comply with all covenants pertaining thereto contained in, and all other provisions of, any bond ordinance, resolution, 
trust indenture or other security agreement, if any, relating to any bonds, notes or other evidences of indebtedness issued 
or to be issued by the Borrower, including without limitation rents, rates and other charges, together with other available 
moneys, sufficient to pay the principal of and Interest on the Borrower Bond, plus all other amounts due hereunder. 

Section 2.02(h):  Inspections; Information. The Borrower shall permit the I-Bank and the Trustee and any party designated 
by any of such parties, at any and all reasonable times during construction of the Project and thereafter upon prior written 
notice, to examine, visit and inspect the property, if any, constituting the Project and to inspect and make copies of any 
accounts, books and records, including (without limitation) its records regarding receipts, disbursements, contracts, 
investments and any other matters relating thereto and to its financial standing, and shall supply such reports and 
information as the I-Bank and the Trustee may reasonably require in connection therewith. 

Section 2.02(m):  Notice of Material Adverse Change. The Borrower shall promptly notify the I-Bank of any material 
adverse change in the properties, activities, prospects, or condition (financial or otherwise) of the Borrower or its 
Environmental Infrastructure System, or in the ability of the Borrower to make all Loan Repayments and otherwise to 
observe and perform its duties, covenants, obligations and agreements under this Loan Agreement and the Borrower 
Bond. 

The default provisions of the Loan Agreements identify the following as “Events of Default:” 

Section 5.01(a):  failure by the Borrower to pay, or cause to be paid, any I-Bank Bond Loan Repayment required to be paid 
hereunder when due; 

Section 5.01(b):  failure by the Borrower to observe and perform any duty, covenant, obligation, or agreement on its part 
to be observed or performed under this Loan Agreement … which failure shall continue for a period of thirty (30) days 
after written notice … ; 

Section 5.01(e):  the Borrower shall generally fail to pay its debts as such debts become due[.] 

 
 

 

 


